MOST URGENT

RTI IVIATTER

GOVERNMENT OF INDIA .
QFFICE OF THE PRINCIPAL COMMISSIONLER OF CGST & CENLL[]%A] TAXS SEP g
KOLKATA-NORTH COMM[SS[OT\FRATF CGST BHAWAN

C. No. V(30)145/RTI/HQ/CGST & CX/Kol-North/2019/
To

Shri Ram Ratan Roy,

Joint General Manager (Credit Control),

Fiectrostee! Castings Limited,

G K Tpwer, 19, Camac Street,

Kolkata-700017.

Sir/Madam,
Sub: informaticn under the RT1 Act, 2005 — Regarding.

Please refer to your RTI R¥{ application dt. 20.08.2019 filed received by this Commissionerate on
27.08.2019 which was transferred by the CPIO & Assistant Commissicner, CCO, Kolkata vide their letter
under F.No. V{30)183/ Pr. CCO / CGST & CX / RTI/ Aug-19/Kol/14772 dt. 27.08.2019. Subsequently the
said RTI application was registered at this office vide Registration No. 124/RTI/Kol-North/19 dt.
28.08.2019.

The desired tnformat:on as received from the Assistant Commissioner (Adjn), CGST & CX, Kolkata
North Commissionerate on 30..08.2019 under C.No.V {15)04 / North CGST & CX /Adjn/RTI/ 2017/15245
dt. 30.08.2019 and from the Assistant Commissioner {T&R), CGST & CX, Kolkata North Commissionerate
on 02.09.2019 under C.Nc.V (30)64 / T&R/GST /Kol(N}/RTI/ 2017-18/15403 dt. 02.09.2019 are enclosed
herein,

If you are aggrieved or dissatisfied with the above information, you may prefer an appeal within
30 (thirty) days of receipt of the information before the 1° Appellate Authority namely Sri Gaurav Sinha,
Additional Commissicner, CGST & CX, Kolkata-North Commissicnerate, 0/c The Principal Commissioner
of CGST & CE, Room No. 102, Kendriya Utpad Shulk Bhawan, 180, Shantipally, Rajdanga Main Road,
Kolkata-700107,

Enclo- 09 {nine) Sheets.
Yours faithfully,

Sdi—

{Samiran Roy)
CPIO & Assistant Commissioner
CG5T: Kol-North Comm’te

C. No. As above/ /$E 89 Dated E 4 S EP 2[] J

Copy forwarded for information to: -
TheAssistnatCommissioner {Systems),Computer Cell, CGST & CX, Kolkata North Commissionerate
with a request to upload the RTI application submitted by Shri Ram Ratan Roy dt. 20.08.2019
along with the desired information as mentioned above {enclosed twelwsheets).
2. The CPIO & Assistant Commissioner, CCQO, Q/o the Pr. Chief Commissioner CGST & CX, Kolkata

Zone.
el Iy

CPIQ & Assistant Commissioner
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GOVERNMENT OF INDIA
A TR FRET D
OFFICE OF THE PRINCIPAL CHIEF COMMISSIONER ) @
Do arqud AU , BIEDIAT 851 q/% -
\

CENTRAL GOOOS AND SERVICES TAX AND CENTRAL EXCISE, KOSLKATA ZONE
Wofier avey ud Aa1 T T, T ey, 180, enifaaeedt, v, it wickres, wleraster - 700 107
GST Bhawan (2" Floor), 180 Shanti Pally, R. B. Connector, Kolkata — 700 107
Phane No. 033-2541-6797/6842: Fax No. 033- 2441-6834/6798

F. No. V {30)183/Pr. CCO/CGST&CX/RTI/Aug-13/Kol /1 WL

Date?)").08.2019

To

The CPIO,

Office of the Commissioner.

CGST & CX, Kolkata North Commissionerate,

Kolkata Zane.

Sub: RTi Appiication filed by Mr. Ram Ratan Roy under Right to Information Act 2005 -req.

Please find enciosed herewith an RT! application which has been received by this office on
23.08.2019 and has subseguently been registered vide Regn. No.19/RTHCGSTA&CX/CC/KOLI2019-20

dated 23.08.2019.

The information/documents sought for is in regard to CESTAT Final Order No. 76888/2018
dated 12.11.2018 which is in connection with the Order-in Original No 27/Commr/CE/Kal-i1/2011-12
dated 29.11 2012 passed by the erstwhile Commissioner of Kolkata-ill Commissionerate. 3ince no
information as sought in the RTI Application is available with this Office, the RTI application is being
transferred to you under section 6 {3) of the RTI Act, 20C5. It may please be examined whether the
information pertains to third party, or not as defined under Section 2 {n) of the RTI Act and whether
procedure stipulated in section 11 of the RTI Act is required to be followed or not.

Encl: As Above.

CPIO & Assitant Commissioner,
CCO, Kolkata Zone




c! ZCTROSTEEL CASTINGS LIMITED S -y
B.G. . < Tower 19 Camac Slreetl Kokata 700 017, india

Rega. Office : Rathod Colony, Rajgangpur, Sundergarh, Odisha 770 017
Tel: -2 33-2283 9900, 7103 4400

CIN 1 L273100R1955PLC0O00310

Web : www electrostealcastings.com

APPLICATION FOR SEEKING INFORMATION
UNDER SECTION 6(1) OF THE RIGHT TO INFORMATION ACT, 2005

Ref No. RTI/19-20/54 Date 20. 08 2019

To

The Respected Central Public Information Officer (CP1O),

OFFICE OF THE PR. CHIEF COMMISSIONER, CGST & CENTRAL EXCISE, KOLKATA ZOI}JE A i
GST Bhawan; 180 Shantipally, Rajdanga Main Road, _ N SR
KOLKATA — 700 107

Dear Sir,

I am acitizen of india.

First of all I express my sincerest thanks & regards for constant efforts your esteemed
office has been taking towards providing solicited information to commeon citizens as proof
of transparency of the esteemed Department under the RTI Act.

Now, please note it is on record that in the appeal matter of Electrosteel Castings
Ltd. —vs- . Commissioner of C. EX,, Kolkata-III, demand u/s 11D of the C.Ex. Act, 1944
was challenged before the CESTAT, Kolkata and Hon’ble CESTAT, ERB, Kolkata in
Final Order No. 76888/ 2018 dated 12.11.2018 set aside such demand and allowed the
appeal against revenue. It is also a known fact that department has not accepted the said
Final Qrder.

In this regard, copy of the Hon’ble CESTAT, Kolkata’s said Final Order dated
12.11.2018 is attached for ready reference please.

Now, reference to above, please provide only the short information specified below:

Information required:

Please provide copies of the complete File Notes relating to the non-acceptance and
filing of appeal / WP against the Hon’ble CESTAT, ERB, Kolkata’s said Final Order
No. 76888/ 2018 dated 12.11.2018 .

To the best of my kuowledge and belief the above information does not relate to
section 8 & 9 of the RTI Act, 2005 which are exempted from disclosure.

3. Whether the information sought concern the life and liberty of a person? NO.

Follow the Elsctrostesl Group on

in] MG}




PICNEERIRE

'f§CTROSTEEL CASTINGS LIMITED

- HO. 1 G.K. Tower, 19, Camac Sireet, Kolkata 700 617, india
Regd. Office : Rathod Colony, Rajgangpur, Sundergarh, Odisha 770 017
Tel: +31 33-2283 9900, 7103 4400
CIN : L273100R1955PLC0O00310
Web ; www electrosieelcastings.com

4. Details of fees paid: Fees of Rs. 10/~ for the application plus fees of Rs. 40/- for
documents — totaling to Rs. 50/- paid vide IPO No 78G 249663 dated: 19.08.2019 in
favour of A.C.A.C. CGST & CX KOLKATA NORTH is also attached. Further, since the
amount is small , the applicant undertakes and confirms not to seek any refund of any
balance amount out of the fees now paid as above.

5. Additional fees for préviding photocopies of the information, if any further required as
per law, would be paid promptly on receipt of written direction from the Department in
this regard please.

Yours faytifully,

(RAM RATAN ROY)

Joint General Manager (Credit Control)

Electrosteel Castings Limited,

G.K.Tower ; 19, Camac Street,

Kolkata-700 017

Mob: 9903911379 ; email: < rrroy@electrosteel.com >

Aftached as above:
{i) Fees payment document &
(i) Copy of the CESTAT, ERB, Kolkata®s Final QOrder No.
76888/ 2018 dated 12.11.2018 as above,
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MINISTRY OF FINANCE, DEPARTMENT OF REVENUE
OFFICE OF THE PRINCIPAL COMMISSIONER OF CGST & CENTRAL TAX ;
KOJLKATA-NORTH COMMISSIONERATE, GST BHAWAN:
180, SANTIPALLY, RAJDANGA MAIN ROAD, KOLKATA-700107.

‘t\‘-\d-
.
i
& -~ OVERNMENT OF INDIA
‘\(-

C. No. V(i5)04/North CGST & CX/Adjny/RTY/2017/ /455 45 Date: 29.08.2019

To

The CPIO & Assistant Commissioner, 3 0 A UG ?["9
HQ RTI Cell, CGST&CX.

Kolkata North Commissionerate,

Kolkata,

wub: RT1 application dt. 20,08.2019 filed by Shri Ram Ratan Roy, Kolkata-700017
transfer under sec. 5(4) of R'IT Act, 2005-Reg.

Please refer to your letters bearing C. No.-V(30)145/RTI/HQ/CGST & CX/ Kol
North/2019/13042  dated: 28.08.2019 and C. No.-V{30)145/RTI/HQ/CGST & CX/ Kol
North/2019/15044 dated: 28.08.2019 on the subject captioned above.

In this regard, this is to intimate you that the desired information is not pertaining to
this section.

This is for information please.

ASSISTANT COMMISSIONER ( AD]N
KOILKATA CGST NORTH COMMISSIONERATE



e L9 R IR\
GOVERNMENT OF INDIA

OFFICE OF THE PR. COMMISSIONER OF CGST & CX
KOLKATA NORTH COMMISSIONERATE, HDORS T&R BRANCH
120-SHANTIPALLY, RAJDANGA MAIN ROAD, KOLKATA-700107

C.No: V(30}64 /T&R/GST/Kol(N)/RTI/2017-18/ /75103 Date:

= 2 SEP 2019

The CPIO & Assistant Commissioner,
HQ, RTI Cell,
CGST&CX, Kolkata North.

Subject: R'I'T application dated 20.08.2019 filed by Shri Ram Ratan Roy,
Kolkata 700017 u/s of 6{1) of RTI Act, 2005:- reg.

Please refer to your letter under C.No. V(30)145/RT1/HQ/CGST&CX /Kol
Notil /2019 /15043 dated 28.08.2019 on the above mentioned subject.

Enclosed please find herewith the complete file note sheets from 2 i0 9 of
the file nc V{302 T&R/CE/Kol-1l1/85/2013 w.r.t to ithe Final Order No
76888/2018 dated 12.11.2018 of CESTAT, EZU, Kolkata, for your information
and necessary aclion.

Eclos: (08} Light Sheets.

M,Qw:.la

Assistant Lommismoncr o} C(%T & CX[T&R)
Kolkata North Commissionerate




V(30)2-T&R/CE/Kol- /85,13

Tliie Final Order passed by the CESTAT, EZB, Kolkata, under review placec:
Opposite, may please be seen.

—
i | CESTAT Final Order

1

|| Name & Address of

|

o FO: 76888/2018, Dated:31.16.2018, T
Received on: 19.] 1.2018)
Passed hy: CESTAT, EZB, Kolkata.

M/s. Electrosteel Casting Lid.,
the Appeliant 30, BT Road, Khardah, PO-Sukchar, Kol-115

Name & Address of ! T
the Respondent CCE, Kol-IIl

Amount involved ! Duty: Rs.2,12,08,944 /- Penalty: Rs. 2,12,08,944,.

under Review T

R P

| 0-1-0 No. & Date J 27/Commr /CE/KOL-11/2011 12, dt-29.11.11

View taken in the

SRR

6 | CESTAT Fina! Order Set aside impugned order and allowed appeal filed by party.
under Review 1 '
7 | Is the order under review in faveur or Revenue? ' NO
8 | Last date of Review I 18.05.2019
I
t It was alleged In the SCN dated 22.03.2011 that the assessec engaged in

manufacturing of Cast Iron Pipes, Duc’ile {Spun) lron Pipes falling under Chapter 72
& 73 of CETA, 1985 and also engaged in execution of Turnkey Projects that includes,
besides manufacturing - supplying, laying, Operating and transferring complete
Ductile lron Pipes Projects, cleared without payment of CE Duty availing CE
exemption Notfn. No. 06/2002-CE dated 01 03.2002 as amended ty Notfn. No.
47/2002-CE dated 06.05.2002, vet have collected a sum of Rs,7,91,63,844,/- as an
amwount ranging 8% over and above the contract price from their customers during
FY 2005-06 & 2006-07 as CE Duty but not deposited the same in the Centra]
Government Accounts in contravention of the Sec.11D of CEA, 1944 by way of wilful
suppression of material facts with the intention to utilize the said duty fen' their

peTsonal gain.3

The Adjudicating Autkority, after scrutiny of the 58 work orders came te the
conciusion that no demand will arige in respect of the 30 work orders, However, for
the balance of 28 work crders, he ordered for payment of CE Duty amounting to
Rs,2,12,08,944/— under Sec.11D(3) of CEA, 1944 along with Interest u/s 11DD of
. CEA. 1944, He also imposed penalty of Rs.2,l2,08,@44/— under Rule 25 of CER,

| 2002,

i

|Being aggrieved, the assessee filed an appeal before the Hon’ble -CESTAT, They
| submitted that the impugned order may be set aside by taking reliance upon the
Tollowing judgments,

i) Mayfair Polymer Pvt. Ltd. -Vs- CCE {2009 (234) ELT 663

+i) Shree Shyam Pulp and Board Mills Ltd. Vs- CCE [2017(9) TMI 1058]
£if) CCE -Vs- Tapi Lid. {2005 {186) ELT 107 (Tri j]

fiv) Todi Rubber Pvt. Ltd. -Vs- CCE [2018-TIOL-1646 CESTAT-Mum|

) Poddar Industrial Corporation —Vs- CCE [2003 (158) ELT 473 (Trij!

Ivi] The Indian Hume Pipe Company Ltd. -Vs- CCES [2018-TIOL- l'S_S-CESTAT—MAD]

é&fter heard both sides, the Hon'ble Tribunal perused the app@;lcords ag under.

;I FPrior to the disputed period 2005-06 to 2006-0 7, the apgellant was requirea to pay
;o an acount @ 8% of the value of the exempted goods in terms of Rule Oi3) of
I CCR 2004 for non maintenance of separate accounts for inputs used in dutiable
and exempted final products. The disputed however was not with referer.ce to such

yment of 8%. To compensate for the loss of 8% by reversal, they sturted
recovering such amounts from their customers, To this effect, they successfidly re-
nogatiated the DGS&D rate contracts, During the disputed period, even though no
aRersal @ 8% was reguired to be made by the appellant, they continued to recover
the amounts @ 8% by merging it with the value charged from their customers, The
records however clearly indicate that the invoices did not indicate such amounts @
8% separately as recovery of excise duty.

The adjudicating authority, accepting the position as above, went ahead with the
¢ order for payment of the amount recovered @ 8%, u/s 11D of the Act. He considered
| such amount as recovered in the guise of CE Dufy. The question therefore fo be
: decided is whether the Revenue is entitle to order recoveryy of such amount w/s 11D

5 as tt stood at the relevant time.



3:
V{3M2-T&R/CE/Kol-II 85/13 :

! 3 From the impugned order, the Hon'ble Tribunal found that the adjudicating

authority has recorded a categorical finding that the appellant has not collected the

amount @ 8% by showirng separately i the invoices during the relevant period. The

Tribural in the case of Mayfair Polymer Put. Ltd. {supra) had occasion to examine a
similar situation.
ellgnt have not indicated in their invoices the amount

4. It is not in dispute that the app
with the decision of the Tribunal

: of 8% separately as excise duty, Hence, in the line
" {suprg), the Hon ‘ble CESTAT viewed that the demand cannot be sustained.

it stvod at the relevart time also makes it clear

that the Section will have no application to exempted goods. Section 11D was made
applicable to goods which are wholly exempted or chargeable to the ‘Nil' rate of
i duty only after its amendment w.e.f. 10. 05.2008. This fact has alse been circulated
: by CBEC at the fime of amendment vide their instructions dated 29.02.2008.

5. The reference i Section 11D as

« The Honble Tribunal vide its final order under review set aside the impugned order

and allowed the appeal filed by the party.
Put up for kind perusal please.

Notes above may please be seen.

The issue involve in this case is that M/s Electrosteel Castings Ltd. (ECL), was
engaged, inter alia, in the manufacture of the dutiable goods viz., ductile ircn

_: pipes & fittings etc. The DI pipes were commonly used for drinking water supply
' projects undertaken by Government departments, Municipal bodies throughout
. the country. The appeliant (ECL) was also engaged in execution of such projects
on turn-key basis. However, the removal/supply of such pipes & fittings from the
factory were fully exempt from CE duty under Notification No. 6/2002-CF gt
01.3.2002 as amended by 47/2002-CE dated 06.08.2002 subject to the condiiion
that the said goods could be removed free from any CE duty Hability based on
Certificate issued by Coliector or District Magistrate  or District Dy
gommissioner as specified to the effect that such goods were for intended uge

> . .
specified in the notification.

During the period 2005-06 and 2006-07 the appeliant started maintainina
separate accounts for the inputs used in the manufacture of duliable goods as

well as exempted gpods and consequently stopped the payment of an amourni

@8%. But they continued 10 recover the amounts as per the rate contract, by
merging the 8% into the value of the contract. The department inveshgated th;-*
matter and scrutinized work orders and a show cause notice for demand cf
Central Excise duty was raised on 22.3.2011 for a totel darand of
Rs.7 91,63 844/ under the provisions of Section 11D of Ceniral Excise ALt
1844,




i
i
,
3
i
i
i

The Adjudicating authority, after scrutiny of work orders confirmed the desl-.-.gnd of
Rs. 2,12,08,944/- under section 11D ibid vide Order-in-Original no.
27/Commrt/CE/KolI12011-12 dated 29.11.2011 Aggrieved, the party appealed
before the Hon'ble Tribunal.

The CESTAT, ERB, Kolkata pronounced its final order no. 76888/2018 dated
12.11.2018 in respect of Party Appeal No. E / 86 / 2012 by setting aside the

order-in-original and party appeal was allowed.

However, the Hon'ble Tribuna! while setting aside the subject O/O dated
29.11.2011 under sec 11D of the CE Act, 1944 failed to appreciate the fact that
during the disputed period of 2005-20086 to 2006-2007 even though no
reversal @8% was required to be made by the appellant, they successfully
re-negotiated the DGS&D rate contracts & continued t..o recover the
amounts @8%made hitherto, by merging it with the value'charged from

their customers.

Inn termss of the Section 11D of the Act duties of excise collected from the buyer fo
be deposited with the Central Government. Section 11D of the Central Excise

Act- is as reproduced below:

Notwithstanding anything to the conirary confained in any order or direction of
the Appeliate Tribunal or any court or in any other provision of this Act or the
rules made thereunder, fevery person who is liable fo pay duty under this Act or
the rules made thereunder, and has coflected any amount in excess of the duty
assessed or defermined and paid on any excisable gobds under this Act or the
rules made thereunder from the buyer of such geods] in ahy manner as
representing duty of excise, shall forthwith pay the amount so collected to ithe

credit of the Central Govemment.

However the Tribunal appears to have misinterpreted and misconstrued

the Act and decided the case in favour of the party.

On going through the facts and evidences on records it is estabiished beyond
doubt that the present appeilant M/s ECL has coliected the excise duty on the
suppiles of D.i.Pipes and fittings thereof but failed to deposit the same in the
Govt exchequer on the pretext that they had been availing exemption. The
present appellant has been coliecting the duty in excess of the amount
determined, assessed and paid from their customers but failed to deposit the

same with the Central Government.

Hence the Final Order passed by the CESTAT is not legal and proper and
against the revenue and therefore the Order may be appealed before the higher
forum. The Brief facts of the case and Grounds of Appeal has been piaced

opposite for kind perusal and further order nlease { N A dd Nl
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